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THE PATEL MEMORIAL LECTURES 


All India Radio introduced, in 1955, a 
programme of lectures in memory of Sardar 
Vallabhbhai Patel who, apart from the great role 
he played in the achievement and consolidation 
of freedom, was free India’s first Minister for 
Information and Broadcasting. An annual feature, 
these lectures are intended to contribute to the 
existing knowledge on a given subject and to pro- 
mote awareness of contemporary problems. Each 
year, some eminent specialist who has devoted 
thought and study to any branch of knowledge 
or public affairs is invited to give through All 
India Radio, in a popular manner, the results of 
his study and experience for the benefit of the 
public. 

The first Patel Memorial lecture on The Good 
Administrator was given by Shri C. Rajagopala- 
chari in 1955. The second series was broadcast 
by Dr. K. S. Krishnan in 1956. His theme was 
The New Era of Science. The third series of 
lectures, on The Unity and Diversity of Life, was 
delivered in 1957 by Prof. J. B. S. Haldane. The 
fourth series, on Educational Reconstruction in 
India, was delivered by Dr. Zakir Hussain in 1958. 
The fifth series, on Society and State in the Mughal 
Period, was delivered by Dr. Tara Chand in 1960. 
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The sixth series, on A Philosophy of Love，was 
delivered by Dr. Verrier Elwin in 1961. The 
seventh series, The Resurgence of India: 
Reformation or Revolution?, was delivered by 
Shri K. P. S. Menon. These earlier lectures have 
also been published in book form by the Publica- 
tions Division. 

For the 1963 series, All India Radio invited 
Shri Morarji R. Desai. The Patel Memorial Lec- 
tures for 1964 were delivered by Dr. V. Raghavan. 
The latest in the series are the two lectures on 
Secularism which were delivered by Shri M. С. 
Setalvad, former Attorney-General of India, in 
January and February 1966. Shri Setalvad is well 
known in the country as one of our most brilliant 
lawyers. His views on secularism in India will be 
found valuable and enlightening. 


1 


SECULARISM: THE INDIAN CONTEXT 


The wide acceptance and practice of what has 
been called ‘secularism’ has been frequently as- 
serted to be necessary to the continued existence 
of the Indian democratic State and to the growth 
of Indian nationhood. 

What do we mean by the expression? Only 
after an appreciation of the true content of 
‘secularism’ in relation to India can we deal with 
the problems which arise in relation to it. 

“Secularism” often denotes a way of life and 
conduct guided by materialistic considerations 
devoid of religion. The basis of this ideology is 
that material means alone can advance mankind 
and that religious beliefs retard the growth of the 
human being. Secularism understood in this sense 
is perhaps the basis of Marxism. What has been 
called “otherworldliness” finds no place in this 
ideology; rather it is inconsistent with it. This ideo- 
logy is of recent growth and it is obvious that it is 
quite different from the concept of the secular State 
in the West which took root many centuries ago. 

A different view in relation to religion is the 
basis of ‘secularism’ understood in the sense of what 
may be called a “secular attitude” towards life. 
Society generally or the individuals constituting 
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it tend progressively to isolate religion from 
the more significant areas of common life. Many 
of us, Hindus and Muslims and others, are in our 
way of life and outlook on most matters largely 
governed by ideas and practices which are con- 
nected with or are rooted in our religion. The 
secular attitude would wean us away from this 
approach, so that in our relations with our fellow 
beings or in dealings with other social groups, we 
have less and less regard for religion and religious 
practices and base our lives and action more on 
worldly considerations, restricting religion and its 
influence to what has been called its “proper” 
sphere, that is, the advancement of the spiritual 
life and well-being of the individual. Secularism 
of this character is said to be essential to our 
progress as human beings and as a nation, because 
it will enable us to shake off the narrow and 
restrictive outlook arising out of casteism, com- 
munalism and other like ideas which come in the 
way of our development. 

‘Secularism’, which we have so far referred 
to, relates only to the philosophy and way of life 
of the individual or groups of individuals. It has 
no reference to the relations between the State and 
the citizen or the State and religion. The concept 
of a secular State is quite distinct from ‘secularism’ 
of the kinds we have adverted to above. Yet, 
very often, the concepts of a secular State and 


THE INDIAN CONTEXT 5 


secularism are regarded in India as denoting the 
same idea. No doubt, the two concepts are 
interdependent in the sense that it is difficult to 
conceive of a society or groups of individuals being 
induced to adopt a secular philosophy or a secu- 
lar attitude without the aid of a secular State. 


THE SECULAR STATE 


A secular State is not easy to define. Accord- 
ing to the liberal democratic tradition of the West 
the secular State is not hostile to religion, but 
holds itself neutral in matters of religion. Such a 
State is not moved by an active hostility to religion 
as is to be found in communist tradition. The 
secular State, of which the United States of 
America may be regarded as an example, guaran- 
tees “individual and corporate freedom of religion, 
deals with the individual as a citizen irrespective 
of his religion, is not constitutionally connected to 
a particular religion nor does it seek either to 
promote or interfere with religion”. The basic 
ideas would seem to be freedom of religion for 
the individual, the exclusion by the State of all 
considerations based on religion in dealing with 
its citizens, and the non-recognition by the State 
of any particular religion as the religion of the 


India as a Secular State’: Donald Eugene Smith, Princeton 
University Press, 1963, p. 4. 
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State. The last is commonly spoken of as Ше 
separation of the State and the church or religion. 

The United Kingdom will not, applying the 
tests spoken of, be a secular State because it has 
an established church, namely, the Anglican 
Church, though every citizen in Britain enjoys 
freedom of religion and, barring a few exceptions, 
the State excludes all considerations of religion in 
dealing with the citizen. The United States of 
America may on the other hand be said to satisfy 
all the requirements of a secular State inasmuch 
as there is in that country a complete separation 
of the State and the Church. 

A State like ours does not have an established 
church or a State religion. It treats all religions 
equally and, subject to certain restrictions, grants 
all citizens freedom of conscience and freedom to 
profess, practise and propagate their religion. 
Could such a State be called a secular State? 
Our State has frequently been called a “Secular 
State” even by those who helped to build it and 
by publicists generally. Мо doubt, our State 
lacks one element, namely the complete dissocia- 
tion of the State from religion which some writers 
regard as an essential element of a truly secular 
State. This view has led to Great Britain being 
described as not a “purely secular” State. How- 
ever, there would appear to be no reason for not 
applying the expression in a broad sense to a State 
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which, though not entirely separating religion 
from the State, is neutral in the matter of religion, 
regarding all religions equally. 

A review of the manner of the rise of the 
secular State in the West and elsewhere is essenti- 
al to a correct appreciation of the basic ideas 
underlying our theme. 

The problem of the Church and State in the 
Western world can be traced to the rise and 
growth of Christianity. “Render therefore to 
Caesar the things that are Caesar’s; and to God 
the things that are God’s” was the preaching of 
the Gospel’ Conflicts frequently arose between 
the loyalty of the Christians to the State and to 
their Church. The Christians could not follow 
practices enjoined by the State which they be- 
lieved to be contrary to their religion; and 
persecution by the State followed. Later, 
Christianity became established as the State reli- 
gion. It was now the turn of the Christians to 
persecute followers of rival religions and non- 
Christian places of worship came to be closed. 
For a time the Christian State and the Church 
worked in mutual cooperation; but, later, came 
conflicts between the Pope and the Emperor. 
“Throughout most of the medieval period, there 
prevailed a conception of a universal Christian 
society. The Church was viewed as something 


1 Mark 12: 17; also Luke 20: 25. 
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much more than Ше voluntary association of 
Christian believers it had been in the first century. 
The Church was universal in the same sense that 
the empire (theoretically) was, for both included 
all men. The conception was that of two Govern- 
ments, each with its own hierarchy, laws and 
jurisdiction, both ruling the Christian society”. 
The idea of a secular State appears to have been 
put forward by Marsiglio of Padua іп the 
fourteenth century. In his famous book “Defensor 
Pacis”, he pointed out the difference between 
divine and human law. He declared: “the rights 
of citizens are independent of the faith they pro- 
fess; and no man may be punished for his reli- 
gion”.' This however was merely the formulation 
of an idea which took centuries to take root and 
develop. 

Heresy continued to be regarded as a sin and a 
crime for which the death penalty was inflicted. 
Members of the clerical order travelled from place 
to place hunting out heretics who were dealt with 
by the secular authorities, the prescribed punish- 
ments being inflicted upon them. The Protestant 
Reformation of the sixteenth century did not 
result in a solution of the conflict between the 
Church and the State. The leaders of this move- 
ment agreed with the Catholics that a State could 
exist only if it embraced followers of only one 

* Quoted from Donald Eugene Smith, op. cit. p. 12 
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religion. This doctrine found а place in the 
Peace of Augsburg of 1555 which was based on 
the simple maxim “cujus regio, ejus religio”. The 
religion of the ruler was to be the religion of the 
State. Minorities belonging to different religions 
had to migrate to states ruled by monarchs 
professing their own religion. As pointed out by 
Sabine: “Only slowly and under the compulsion 
of circumstances that permitted no other solution 
did a policy of religious toleration emerge, as it 
was discovered that a common political loyalty 
was possible to people of different religions”.’ 
Some of the ideas which led to the Reformation 
contributed to the growth of loyalty to the State 
being regarded as distinct from loyalty to religion. 
As late as the reign of Queen Elizabeth in England, 
the progress of religious toleration was uncertain. 
John Locke clearly expressed the idea that religion 
was outside the functions of the State but even he - 
would not tolerate Catholics or atheists. Ulti- 
mately was arrived at what has been called by 
Toynbee “The seventeenth century secularisation 
of Western life, by which science replaced religion 
as the paramount interest and pursuit of the leading 
spirits in the Western society”. It is important for 
our purpose to note that it was the secular trend in 


1 George H. Sabine, A History of Political Theory. Henry Holt 
& Co. New York, 1950 P. 357. Quoted from Donald Eugene Smith 
op. cit. p. 13 

2 Quoted from Donald Eugene Smith, op. cit. pp. 14, 15 
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the citizen’s ideas and way of Ше that, more than 
any other cause, led to the decline of the influence 
of religion in society. 

One may turn next to examine the factors 
which led to the establishment and growth of a 
secular state in the strict sense in the United 
States of America. The earlier colonies followed 
the pattern brought by the colonists who had 
settled in them from Europe. They established 
Churches of different denominations, some 
belonging to the Calvinist Congregationalism and 
others to the Church of England. Some of the 
colonies had, however, no established church or any 
religion of the State. The thirteen States which 
initially came together to form the Union had 
populations consisting of different sects who were 
scattered in small groups over these States. What, 
then, could be the official church of the new 

- American State consisting of these thirteen units? 
The varied pattern of the population made a com- 
mon church for the new Union difficult. More- 
over, the way in which some of the States which 
had no established church had carried on success- 
fully, furnished an example of Church-State 
separation which was attractive. That pattern was 
eventually adopted by the Constitution of the 
United States. The Constitution makes no refe- 
rence to God. Article VI of the Constitution pro- 
vides that “No religious tests shall ever be required 
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as a qualification to any office or public trust under 
the United States”. The First Amendment-to the 
Constitution adopted in 1791 provides that “Сопр- 
ress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof”. 

The framers of the Constitution of the United 
States of America, James Madison and Thomas 
Jefferson, had firm convictions on the doctrine 
of separation: President Jefferson thus expressed 
himself in regard to the First Amendment to the 
Constitution: 

“I contemplate with sovereign reverence 
that Act of the American people which 
declared that their legislature should 
make no law respecting an establishment 
of religion or prohibiting the free exercise 
thereof, thus building the wall of 
separation between the Church and the 
State”? 

What Jefferson called the wall of separation 
between Church and State has been regarded by 
many constitutional jurists as the basic principle 
of a secular state. This complete separation 
between Church and State has been steadfastly 
adhered to by the American nation throughout 
its history of nearly two hundred years. 

One has, however, to remember that a mere 
separation between Church and State cannot by 
г Quoted from Donald Eugene Smith, op. cit. p. 17 
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itself mean freedom of religion. In Soviet Russia, 
the State supports no church and yet one cannot 
say that there is freedom of religion in that state. 
On the other hand, we may have states’ with 
established churches like England where notwith- 
standing the absence of separation between Church 
and State, there is complete freedom of religion. 
It cannot, however, be controverted that, in a 
liberal democratic state, the separation between 
the Church and the State is looked upon as neces- 
sarily postulating religious liberty and proclaim- 
ing the complete neutrality of the state in matters 
of religion. 

The secular state is undoubtedly a concept 
of Western origin. That does not, however, mean 
that freedom of religion or religious tolerance are 
foreign to countries in the East. Freedom of 
religion of the individual, which is one of the 
basic ideas of secular state, has for centuries been 
rooted in Asian countries following the Hindu 
and Buddhist religions. 


THE INDIAN CONCEPT 


Let us now turn to India and see how far 
the concepts of religious freedom and tolerance 
found a place in the Hindu system. The Hindu 
view of life, which attaches greater importance to 
the future evolution of man and the ultimate 
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absorption of the human personality in the Abso- 
lute, necessarily leads the Hindus to attach lesser 
importance to individual religious beliefs and 
makes for toleration. A basic doctrine of Hindu 
philosophy holds that the spiritual liberation of 
man can be reached in many ways and Hindu 
society, therefore, embraces in its fold diverse, 
contradictory and even conflicting beliefs and 
practices. The practical results of these Hindu 
beliefs are highlighted in the history of India 
which has for centuries permitted communities of 
Jains and Buddhists, Jews, Christians and Zoroas- 
trians, to live in India unmolested. Indeed, for 
hundreds of years before the Muslims invaded 
India in the eleventh century, numerous Muslims 
had lived peacefully in the country. Unlike 
Buddhism and Islam, Hinduism has not been a 
missionary religion and Hindu reformers have 
only recently, though unsuccessfully, attempted to 
introduce into it the doctrine of proselytism. 

The Hindu State, so far as we know, never 
attempted to impose a particular religion upon its 
people. Various creeds were permitted to practise 
and even propagate their faiths, build their places 
of worship and live in their own way. There are 
no traces in Indian history of the struggle for 
freedom of conscience which prevailed in Europe 
for many centuries. “It is an undoubted fact 
that, in India, religious and philosophical thinkers 

2—3 DPD/66 
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were able to enjoy perfect, nearly absolute freedom 
for a long period. The freedom of thought in 
ancient India was so considerable as to find no 
parallel in the West before the most recent age”.! 
Thus, ancient India could well be said to have a 
tradition of secularism. 

This freedom of thought and religion was 
however not marked by an equal freedom of 
action in various spheres of social life. Though 
Hindu society has a total lack of an organised 
central institution like the churches of the West, 
Hinduism has powerfully affected the social life 
of Hindus, using as its instruments Hindu law 
and the division of society into caste. Caste has 
been for centuries, and still continues to be, a 
powerful and all-pervasive factor in the social life 
of the Hindus. Social regulation, based on caste 
and other practices derived from religion, have 
imparted a rigidity to Hindu society and split it 
into diverse and even antagonistic groups, making 
the adoption of a secular attitude very difficult. 

Islam, the religion of over ten per cent of 
the population of India, is based оп a totally 
different philosophy. It approaches with intensity 
the mission of establishing a divinely revealed 
religion and social order. The very existence of 
religions other than Islam would seem to be 


1 Max Webber quoted from “India as а Secular State”: Donald 
Eugene Smith. pp. 61 & 62 
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forbidden by it. 

The role played by the British in India, during 
their rule for a period of about two hundred years, 
merits consideration. Though the British Gov- 
ernment followed the Indian rulers in acting as 
the protectors of various Indian religions and 
made various grants in support of religious insti- 
tutions, by and large the attitude of the State to 
religion was one of neutrality. It is true that, 
playing the role of a Christian Government, they 
set up the ecclesiastical organisation of the Church 
of England in India and that they encouraged in 
a measure the activities of Christian missionaries. 
Nevertheless, it can be asserted that neutrality in 
matters of religion followed by the State during 
British rule made it easier for the framers of the 
Indian Constitution to found a secular State. 

Indian nationalism was undoubtedly in a 
large measure responsible “for the growth and 
fruition of the idea of a secular state in India”. 
No doubt, ardent supporters of the Hindu faith, 
many of whom were believers in Hindu revivalism, 
played a part in the national movement. But the 
non-communal approach of the Congress promot- 
ed by leaders familiar with Western liberalism and 
British tradition prevailed throughout the struggle 
for independence. The secularist view of life was 
repeatedly preached by leaders of the movement 
so that religious matters came to be regarded 
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entirely as relating to Ше conscience of Ше indivi- 
dual. 

It would be interesting to compare in this 
respect the different approaches of Nehru and 
Gandhi though they both tended to the same con- 
clusion. Gandhi believed all religions to be true. 
Indeed, he pleaded for a universal religion which 
would comprise the basic truths underlying all 
religions. The State, therefore, had to regard all 
religions as equal. Gandhi’s approach was thus 
based on his intense belief in the truth of religion. 
“Gandhi’s starting point was of a religious man 
who, believing all religions to be true, accepted 
the theory of a state which fitted in with this 
belief; hence. the secular State. Nehru’s starting 
point was that of a practical political thinker and 
leader who, while personally believing all religions 
to be mostly untrue, had to provide for their 
freedom to function peacefully without prejudic- 
ing the democratic system; hence the secular 
State”! To Nehru, the secular state was the 
cardinal doctrine underlying modern democratic 
practice. 

The system of separate representation for 
different communities fostered by the British, 
which encouraged these communities to form 
themselves into separate political units, promoted 


1 Donald Е. Smith. Nehru and Democracy: The Political Thought of 
an Asian Democrat, Orient Longmans, Calcutta, 1958, p. 156 
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Ше growth of communalism. This, in its turn, 
had the effect of strengthening the non-communal 
and secular attitude of the national movement. 
Eventually, the British attempt to split the nation 
succeeded and resulted in the partition of India. 
A religious community inhabiting the country was 
enabled to constitute itself into a separate state. 
The coming of the partition emphasised the great 
importance of secularism. Notwithstanding the 
partition, a large Muslim minority, constituting a 
tenth of the population, continued to Бе Ше 
citizens of independent India. There were also 
other important minority groups of citizens. In 
the circumstances, a secular constitution for in- 
dependent India, under which all religions could 
enjoy equal freedom and all citizens equal rights, 
and which could weld together into one nation the 
different religious communities, became inevitable. 

The part played by the national movement for 
freedom in promoting the ideas of secularism and 
а secular state is shown unmistakably by Ше 
resolution passed by the Congress at its session 
at Karachi as early as the year 1931. Having 
affirmed the ideas of religious liberty and ade- 
quate protection to the minorities, the resolution 
emphatically asserted that “The State shall observe 
neutrality in regard to all religions”. This resolu- 
tion is in a manner the key to understanding the 
attitude adopted by those who framed the Indian 
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Constitution nearly twenty years later, embody- 
ing in it the guarantee of religious neutrality. 

The debates in the Constituent Assembly 
leave little doubt that what was intended by the 
Constitution was not the secularisation of the 
State in the sense of its complete dissociation from 
religion, but rather an attitude of religious neutra- 
lity, with equal treatment to all religions and 
religious minorities. The Constitution on the 
anvil was repeatedly referred to in the press and 
elsewhere as “the ideal of the secular, religiously 
neutral state, for which Mr. Nehru and his col- 
leagues stand”. 

As we shall have occasion in the second 
lecture to deal in some detail with the constitu- 
tional provisions, it would be enough at this stage 
to envisage only the broad and relevant features 
of the Constitution. 

Article 25 (1) embodies broadly the compo- 
nents of religious freedom of Ше individual, 
providing that it is to be subject to public order, 
morality and health and to the other provisions 
of the chapter on Fundamental Rights. It is one 
of the features of our Constitution that the indivi- 
dual’s freedom is subjected to two broad qualifi- 
cations. First, the State reserves to itself the 
right of legislating about all secular activity 
associated with religion. Secondly, it also reserves 
to itself the right to legislate for social welfare 
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and reform and for throwing open Hindu public 
religious institutions to all sections of Hindus even 
though such legislation may interfere with religious 
beliefs or practices. Article 26 deals with corporate 
religious freedom. Every religious denomination 
has a right to establish and maintain institutions for 
religious purposes and to manage its own affairs in 
matters of religion. But the right of the denomina- 
tion to administer the property of the religious 
institution is made subject to laws made by the 
State. The Constitution has also conferred on the 
State the power to legislate in respect of religious 
endowments and religious institutions. These provi- 
sions which enable the State to legislate so as to 
affect individual and corporate religious freedom 
mark a notable departure from the doctrine of the 
total segregation of the State from religion and 
religious denominations. Indeed, overriding the 
religious practices of а considerable section of 
Hindus, the Constitution boldly forbids the practice 
in any form whatever of untouchability. The Con- 
stitution forbids the levy of any taxes the proceeds 
of which are specially appropriated for the payment 
of expenses for the promotion or maintenance of 
any particular religion or religious denomination. 
Presumably, taxation for the benefit of all religions 
equally is not interdicted. The State is also forbid- 
den to impart religious instruction in any educa- 
tional institution wholly maintained out of State 
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funds. Discrimination on the ground of religion is 
prohibited in all departments of the State and 
particularly in matters of public employment. 
Religious minorities have been given the right to 
establish and administer educational institutions 
of their choice and the State is enjoined not to 
discriminate against any educational institution in 
the matter of granting aid on the ground that it 
is under the management of a minority. 

Finally, we have in the directives of State 
policy enacted by the Constitution, the objective 
of the State to endeavour to secure for the citizens 
a uniform civil code throughout the territory of 
India. This objective clearly points to the enact- 
ment of civil laws equally applicable to all citizens 
of the State, whatever their religious persuasion. 

Does this summary review of the constitu- 
tional provisions lead us to the conclusion that 
the Indian Constitution envisages a secular state? 
The Constitution undoubtedly lacks what is re- 
garded as the basic requirement of a secular state, 
namely, a complete separation between the church 
and the state (as in the United States). On the 
other hand, India has no established church as in 
Great Britain or some other countries. In India, 
all religions are placed on a basis of equality. It 
would seem, therefore, erroneous to describe India 
as a secular state. It is true that many of our 
leading men, including Nehru, have described 
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India as a secular State. But Nehru himself stated 
as early as 1954 that the use of the word ‘secular’ 
to describe the nature of the Indian State was 
‘perhaps *** not a very happy one’ and that it 
was being used ‘for want of a better word’. 
Dr. Radhakrishnan has stated that ‘The religious 
impartiality of the Indian State is not to be con- 
fused with secularism or atheism. Secularism as 
here defined is in accordance with the ancient 
religious tradition of India’.’ Indeed, the proceed- 
ings of the Constituent Assembly show that two 
attempts made to introduce the word ‘secular’ in 
the Constitution had failed. 

Nevertheless, it cannot be said that the Indian 
State does not possess some important 
characteristics of a secular state. Instead of 
creating a wall of separation between the State 
and religion, it looks upon religion with benevolent 
neutrality and treats all of them equally. The 
State confers a wide freedom of religion on the 
individual and the religious denomination, making 
it subject to regulation only in the interest of 
social welafre and reform. In regard to relations 
between the State and the individual, all citizens 
are to be treated alike, and none is to be 
discriminated against by reason of his religion. The 
question whether India is a secular State is thus 


1Recovery of Faith, р. 202. Quoted from Ved „рака рег, 
“The Concept of a Secular State and тфа”, 1964, р. 
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answered by a distinguished Western publicist:— 
“My answer is a qualified “Yes”. It is mean- 
ingful to speak of India as a secular State. 
***India is a secular State in the same 
sense in which one can say that India is a 
democracy. Despite various undemo- 
cratic features of Indian politics and Gov- 
ernment, parliamentary democracy is 
functioning, and with considerable 
vigour. Similarly the secular State; the 
ideal is clearly embodied in the Consti- 
tution, and it is being implemented in 
substantial measure. The question must 
be answered in terms of a dynamic State 
which has inherited some difficult prob- 
lems and is struggling hard to overcome 

them along generally sound lines”.' 
The expression ‘Secular State’ is designed to 
describe the nature of the State in its relation to 
religion. “Secularism” in the sense of a secular 
attitude towards all aspects of social and political 
life has reference, on the other hand, to the outlook 
and conduct of the citizen in relation to religion. 
The two concepts would seem, therefore, to cover 
different fields. A secular State in the strict 
sense may, indeed, by reason of its policy of total 
non-interference in religious matters feel itself 
powerless to promote a secular attitude in the 
India as a Secular State: Donald Eugene Smith, 1963, pp. 499-500. 
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citizen in social and political matters, and fail to 
induce him to confine religion and religious 
practices to a narrower sphere. Moreover, a 
strictly secular State by reason of its complete 
detachment from religion, would be unable to 
play a positive role in the promotion of education 
and culture in a country like India where religion 
is all-pervasive and culture is inextricably tied up 
with ideas rooted in religion. The ideal, therefore, 
of a secular State in the sense of a State which 
treats all religions alike and displays a benevolent 
neutrality towards them is in a way more suited 
to the Indian environment and climate than that 
of a truly secular State. 

Notwithstanding the great tradition of 
Hinduism for toleration, the all-pervasive influence 
of caste and other practices based on religion 
made it inevitable that the State should take upon 
itself the task not only of social reform but of 
subjecting religious institutions and certain religi- 
ous and social practices to regulation. In the 
absence of a hierarchy of organised bodies 
supervising the working of religious institutions, 
it fell to the Indian State to provide by legislation 
for the proper administration of Hindu religious 
institutions. Similarly, religion had entered into 
so many aspects of life that the State was compelled 
to assume to itself the power of reforming 
society even though such reform may, in a mea- 
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sure, be interference with religious freedom. If 
the State had not been enabled to deal with these 
matters numerous practices derogatory to the 
dignity of man and inconsistent with the declared 
ideals of the new Indian State would have con- 
tinued in the name and under the cover of religion. 
The provisions of the Constitution, departing in 
a measure from the ideal of complete religious 
freedom, have thus achieved a compromise which 
is on the whole for the benefit of the nation. 

We have already noticed the trends which 
made the establishment of the secular State en- 
visaged by the Indian Constitution practicable. 
The interpretation of the Constitution by the 
Supreme Court іп matters affecting religious 
freedom, which we shall have occasion to examine 
hereafter, has tended to strengthen the religious 
neutrality of the Indian State. The existence in 
India of influential religious minorities of consi- 
derable size is itself a powerful factor working in 
support of the maintenance of the tradition of 
a secular State. The influence of Nehru and the 
example set by him іп dealing with minorities 
have powerfully aided the secularist influences in 
Indian polity. Industrialisation, urbanisation, 
and the spread of scientific and technical attitudes 
is constantly strengthening the secular bias of the 
Indian State. Notwithstanding the religious 
diversity of its citizens, the country is clearly moy- 
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ing towards a unified sense of citizenship. The 
united fervour displayed by all sections of the 
community during the recent conflict with Paki- 
stan bears ample testimony to Ше success of 
trends working towards building of a united 
nation. 

However, if our secular and democratic State 
has to be firmly established, a great deal more 
needs to be done both by the State and the citizen. 
Indian social life, with its incubus of caste, still 
dominates all aspects of the citizen’s activity. In 
a way, the democratic processes of the Constitu- 
tion have given caste an extended sphere of influ- 
ence. Caste has firmly entered politics and plays 
a powerful role in the selection and election of 
candidates to the legislative bodies, in the selection 
of Ministers and in appointments to various 
public offices. This continued and extended in- 
fluence of caste in many directions is bound to 
weaken our secularism and our democratic gov- 
ernment. It is up to us to find a solution which 
will strengthen the processes of secularisation and 
help us to integrate ourselves into a united Indian 
community. 

The view has been taken that ultimately eco- 
nomic development and education, with the forces 
of modernisation, will succeed in eliminating this 
evil. Of these. education is perhaps Ше most 
effective and the most important solvent. The 
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task of adequately educating the mass of citizens 
is one which the State alone can undertake. If 
the secular attitude has to be fostered in the 
masses primary and secondary education must be 
largely controlled by the State so as to give edu- 
cation a bias in the secular direction. It cannot 
be overlooked that, at the present moment, a 
large section of educational activity is in the hands 
of religious agencies, each directing it to its own 
set of values which may frequently tend towards 
narrow and communalist views. When we need, 
as we do, to strengthen in diverse ways the in- 
tegration of a many-sided population it is inevit- 
able that the major burden of consolidating the 
varying trends and bringing about national unity 
should fall on the State. 

It is not suggested that education when 
undertaken by the State should be purely secular 
in the sense of its being devoid of all appeal to 
national tradition. Culture is the sum of the 
material, social, religious апа artistic achieve- 
ments of different groups. It embraces traditions 
and patterns of behaviour unified by common 
values and beliefs. These values are the essence 
of a culture and give to it its quality and tone. 
It has been said that “Throughout the greater 
part of mankind’s history, in all ages and states 
of society, religion has been the great unifying 
force in culture.*** It has been the guardian of 
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tradition, the preserver of Ше moral law, Ше 
educator and the teacher of wisdom.*** In all 
ages, the first creative works of-a culture are due 
to a religious inspiration and are dedicated to a 
religious end. The temples of the gods ате the 
most enduring works of man. Religion stands at 
the threshold of all the great literatures of the 
world”. It is obvious that education, undertaken 
by the State with a view to further the building 
of a unified Indian society, cannot achieve its 
purpose unless it is based on the true culture of 
India. It has been said that “Indian culture is a 
complex pattern, a composite culture into which 
have gone many diverse elements, foreign as well 
as indigenous”. It is true that the essential spirit 
of Indian culture is Hindu in its origin. That 
fact, however, in no way detracts from the posi- 
tion that true Indian culture is a composite culture. 
In discharging its onerous burden of turning the 
young Indian into a unit of an integrated Indian 
community, the State will have to take care to see 
that it promotes “authentic and valuable aspects 
of Indian culture impartially, irrespective of the 
religious tradition with which they are associated”. 

If the view be taken that education imparted 
under the aegis of the State should avoid all reli- 


Christopher Dawson: Religion and С ulture, Maridon Books Inc. 
New York, 1948, pp 49-50. 
2India as а Secular State: Donald Eugene Smith, 1963, р. 378. 
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gious association, the result will be the imparting 
of a training to the young mind which will be 
devoid of cultural roots and Indian values. The 
moral and cultural education of the young has to 
be conducted through the traditional literature of 
their country. The mere use of such literature for 
educational purposes cannot mean giving educa- 
tion a religious bias. In reference to the great Indian 
epics it has been rightly said that “The educational 
value of these ancient epics no more depends on 
the acceptance of any particular set of religious 
beliefs than does the value of Homer depend on 
the intellectual and spiritual acceptance of Greek 
paganism or of Shakespeare on the acceptance of 
Christianity”.’ Education will have to be given a 
moral and spiritual content in the light of the 
Indian tradition. Our educational policy has to 
combine values based on science and technology 
with those derived from our social and traditional 
culture. The achievement of such educational 
policy should not be beyond those in charge of our 
educational affairs. 

The citizens also have to strengthen the 
secular State and its democratic set-up by their 
own whole-hearted efforts and by their deliberate 
and continuous cooperation in all efforts made by 
the State. Secularism, in the Indian context, 


1G. С. Pande: “Secularisation and Educational Policy”; Paper at 
he All-India Seminar on Secularism, November 1965. 
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must be given the widest possible content. It 
should connote the eradication of all attitudes 
and practices derived from or connected with 
religion which impede our development and 
retard our growth into an integrated nation. A 
concerted and earnest endeavour, both by the 
State and citizen, towards secularisation in ac- 
cordance with this wide concept can alone lead 
to the stabilisation of our democratic state and 
the establishment of a true and cohesive Indian 


nationhood. 


П 
THE CONSTITUTION AND THE LAW 


We had occasion to notice some of the 
provisions of the Indian Constitution bearing on 
the question of secularism, in the previous lecture. 
It will now be our purpose to examine in greater 
detail the scheme and provisions of the Consti- 
tution which make for a secular State, not omitting 
to consider those which militate against the 
accepted notions of a strictly secular State, so that 
we may have a complete and balanced picture. 

The preamble to the Constitution of India 
records the solemn resolve of the people of India 
to secure to all its citizens, social, economic and 
political justice, liberty of thought, expression, 
belief, faith and worship and equality of status 
and of opportunity. The pledge is to all citizens 
irrespective of their creed or religion. This pledge 
is implemented by the constitutional provisions 
relating to citizenship which contemplate only one 
class of citizens. Article 11 gives Parliament power 
to legislate with respect to citizenship and the 
Indian Citizenship Act 1955 maintains and carries 
forward the idea of a single class of citizenship 
proclaimed by the Indian Constitution. 

The ideals set forth in the preamble are sought 
to be enforced not only by provisions which create 
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fundamental rights in the citizen but also by the 
laying down of directive principles of State policy 
which though not enforceable in courts of law 
are to govern states in the matter of legislative and 
executive action. By these principles, the State is 
directed to carry out the various objectives laid 
down in the preamble for the advancement and 
benefit of all citizens generally, without any distinc- 
tion in regard to their religious persuasion. The 
beneficiaries of these State policies have been 
indicated to be either the people as a whole or 
citizens in general. The outstanding provision in 
the part dealing with the Directive Principles is 
Article 44 which provides that the State shall en- 
deavour to secure for the citizens a uniform civil 
code throughout the territory of India. Attention 
is being directed to this article as it lays down, 
as a matter of State policy, that all citizens in 
India whatever be their religion are to have the 
same set of civil laws to govern them. A uniform 
civil code has been regarded as a cherished objec- 
tive of a secular State as it would iron out the 
numerous existing differences in the personal laws 
which governed the citizens of India on the date 
of the Constitution. 

Turning to the Constitutional scheme for the 
creation of legislative bodies which are to govern 
the States and the Union, we find that the basis 
adopted is that of adult suffrage enabling every 
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adult citizen, whatever his religion, to vote. There 
has to be one general electoral roll for every 
territorial constituency for elections to Parliament 
or the State Legislatures. The Constitution 
expressly provides’ that “Хо person shall be in- 
eligible for inclusion in any such roll, or claim to 
be included in any special electoral roll for any 
such constituency, on grounds only of religion, 
race, caste, sex or any of them”. Legislation 
governing elections specifically prohibits appeals 
by candidates or their agents for votes on grounds 
of religion, race, caste or community and makes 
such an appeal a corrupt practice and an electoral 
offence. Such an appeal would result in the 


election being set aside on certain other conditions 
being fulfilled. 


FUNDAMENTAL RIGHTS 


The part dealing with the fundamental rights 
of the citizen contains express provisions prohibit- 
ing discrimination against a citizen on grounds of 
religion, race or caste’. We have a general pro- 
vision laying down that the State shall not 
discriminate against citizens only on grounds of 
race, religion or caste. This is buttressed by cer- 
tain specific provisions which lay down that no 


Article 325 
* Article 15 
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citizen shall on grounds only of religion, race or 
caste be subject to any disability or restriction in 
regard to access to shops, public restaurants and 
places of public entertainment or to the use of 
wells, tanks, bathing ghats, roads and places of 
public resort which may have been built wholly 
or partly out of State funds or which have been 
dedicated to the use of the general public. These 
special provisions take into account social evils 
arising particularly out of religious practices 
amongst sections of Hindus and aim at eliminat- 
ing them. Care has, however, been taken to see 
that the ideal of equality and its enforcement do 
not prevent discrimination in favour of the 
backward sections of the population so as to bring 
them up rapidly to the general level. For this 
purpose, it is provided that the State can, notwith- 
standing the prohibition against discrimination, 
make special provision for the advancement of 
any socially and educationally backward classes 
of citizens or for the Scheduled Castes and the 
Scheduled Tribes. As we proceed, we shall find 
it is one of the characteristics of our Constitution 
that while attempting to ensure a secular approach 
and an attitude of equality towards all citizens, 
it takes note of the backward sections of the peo- 
ple who need protection and special treatment and 


makes adequate provision for them. 
The provision against discrimination on the 
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grounds of race, caste or religion is reinforced by 
a special provision which lays down that there 
shall be equality of opportunity for all citizens in 
matters of public employment’. Here again, special 
provision is made for the backward sections of 
the community who are not adequately represent- 
ed in the services for whom appointments or posts 
may be reserved. 

The general scheme of the part dealing with 
fundamental rights is to confer them “оп persons” 
or on all “citizens”, no distinction being made on 
grounds of religion, race or caste’. 

The Constitution creates a fundamental right 
in favour of a section of the citizens who have 
been regarded by certain religious groups in cer- 
tain parts of the country as untouchables. The 
provision abolishes “untouchability” and forbids 
its practice in any form’. It goes further and 
makes it an offence to enforce against any person 
any disability on the ground of untouchability. 
The provision is worded in a general form, so that 
it applies not only to the State but to private 
persons also. A person prohibiting the entry of 
an untouchable to any place belonging to him, 
like a shop, on the ground that he is an untouch- 
able would be contravening the article and be 


1 Article 16 
2 Article 14,19 
з Article 17 
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liable to be punished. 


№, 


PRACTICAL BIAS” 一 


How do we regard this provision from the 
point of view of secularism? Many of us would 
unhesitatingly answer that the provision gives 
powerful support to a secular attitude inasmuch 
as it endeavours to rid the country of a social evil 
which has sprung out of certain religious practices. 
But some constitutional purists have said that such 
a provision cannot find a place in a secular consti- 
tution inasmuch as it interferes with a well- 
accepted religious practice. This provision 
illustrates how the Indian Constitution has, in 
order that it may effectively deal with Indian 
society as it is constituted, disregarded theoretical 
notions as to what a secular state should be and 
enacted provisions which may interfere even with 
the practice of religion in order to uplift the down- 
trodden in Hindu society. This provision is the 
corollary to the great campaign waged against 
untouchability by Mahatma Gandhi during the 
movement for Indian freedom. 

As we have already noticed, there is no pro- 
vision in the Constitution laying down that there 
shall be separation of the Church and the State 
or that the State shall have no religion. On the 
contrary, the trend of the Constitution is, as it 
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were, to recognise the religious beliefs of the peo- 
ple in so far as they do not conflict with general 
social interest, and to endeavour to treat all 
religions equally. 

We have a basic provision in the Constitution 
which deals with taxation for religious purposes’. 
It provides that “No person shall be compelled to 
pay any taxes, the proceeds of which are specifi- 
cally appropriated in payment of expenses for the 
promotion or maintenance of any particular 
religion or religious denomination”. It is to be 
noticed that all that it prohibits is taxation for 
the promotion or maintenance of a particular 
religion or religious denomination. It would seem 
that the clear implication of this provision is that 
the State may levy taxes for the benefit of all 
religions provided the State treats them equally. 

The State has not so far attempted to levy a 
tax for the benefit of all religions equally and the 
validity of such a tax yet remains to be decided. 

This provision is in any case a complete 
antithesis to the wall of separation between the 
Church and the State enacted in the First Amend- 
ment to the Constitution of the United States. 
Objection has been taken in the States to the use 
of school buildings maintained by the State being 
used for the purpose of religious instruction of a 
particular denomination. These objections have 
С ТАГ 27 
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been upheld on the ground that by such instruction 
being permitted to be imparted, moneys which 
were raised by the State for education would be 
used for the furthering of religion. In the United 
States, no tax, large or small, can be levied to 
support any religious activities ог institutions, 
whatever form they may adopt to teach or practise 
religion. The First Amendment to Ше US. 
Constitution has also been interpreted to be a 
prohibition against even impartial Government 
assistance to all religions’. Indeed, in a provision 
which we shall have occasion to notice later, the 
State in India may grant aid without any constitu- 
tional objection to an educational institution 
imparting religious instruction maintained by a 
religious denomination. 

The right to freedom of religion is dealt with 
in the Indian Constitution in two facets. There 
is first a provision which deals with the freedom 
of religion of the individual and provides that 
“All persons are equally entitled to freedom of 
conscience and the right freely to profess, practise 
and propagate religion”. Other Constitutions, 
like those of the United States and the Australian 
Commonwealth, have expressed the idea compris- 
ed in the right to freedom of conscience in a 
briefer form, describing the right as the right to 

1 McCollam, Board of Education (1948) 92. L. Ed. 649 
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“the free exercise of any religion”. The provision 
in our Constitution is fuller and more detailed and 
has been so framed evidently to incorporate into 
it appropriate concepts forming part of the freedom 
which were noticed by judicial decisions elsewhere. 
The Indian citizen has a right to freedom of 
conscience and also the right freely to profess, 
practise and propagate his religion. The word 
“propagate? is evidently designed to safeguard, 
among other rights, the right to preach one’s 
religion with a view to invite others to accept it 
and takes care of proselytising religious groups. 
It has to be noticed that the constitutional provi- 
sion insists on all persons exercising the right 
equally. No Indian citizen can complain against 
any other citizen exercising a like right. 

The other facet is the freedom of a religious 
denomination which is separately and expressly 
provided for by laying down that such a denomina- 
tion shall have the right to manage its own affairs 
in matters of religion and to establish and maintain 
institutions for religious and charitable purposes. 

The rights of the individual as well as of the 
denomination have been subjected by the Cons- 
titution to the requirements of the public order, 
morality and health. That is in conformity with 

generally accepted views in all countries. Religious 
freedom, like other freedoms, can only be enjoyed 
1 Article 26 
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without hurting the larger interests of society. 

Apart from having regard to the social inter- 
ests of public order, morality and health, the Cons- 
titution subjects both individual and denomina- 
tional religious liberty to certain substantial rest- 
rictions. In regard to individual liberty, it expressly 
provides that it would be open to the State to 
regulate or restrict any secular activity which may 
be associated with the religious practice of an 
individual notwithstanding that such regulation 
or restriction may affect the exercise of that religi- 
ous practice.’ Mindful of the needs of social welfare 
and reform, the Constitution has, in the matter of 
the religious freedom of the individual gone further 
and provided that it would be open to the State, 
by legislative measures providing for social wel- 
fare and reform, to affect the religious freedom of 
the individual. The State may also by legislation 
throw open public Hindu religious institutions to 
all classes and sections of Hindus, though religious 
practice may have so far forbidden the entry of 
these sections to these institutions of a public 
character.’ As to religious freedom of a denomina- 
tion, the restriction imposed is that the property 
of a religious denomination shall be administered 
in accordance with laws made by the State’. 
7 Article 25(2) 

2 Article 25(2)(b) 
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JUDICIAL INTERPRETATIONS 


We may here advert to the role played by the 
Supreme Court in interpreting in a broad and 
balanced manner the religious freedom both of the 
individual and the denomination, giving it the 
widest content consistent with social interest. 

А denomination 15 given the freedom to 
manage its own affairs in matters of religion. What, 
then, were “matters of religion” which the Consti- 
tution. speaks of? 15 the term ‘religion’ to be 
understood as having reference only to one’s 
views of man’s relation to the Creator and to the 
obligations they impose, of reverence for His being 
and character and of obedience of His work? 
That was the meaning which the American Courts 
had given to the word ‘religion’ used in the First 
Amendment to their Constitution. Religion, it 
was said, could not be confounded with cult or 
form of worship of a particular sect. On the other 
hand, in Australia the same word used in the 
phrase “Пее exercise of any religion” was given 
a much wider connotation. The phrase was inter- 
preted as going far beyond the liberty of opinion. 
It also protected “acts done in pursuance of reli- 
gious belief as part of religion”. 

Our Supreme Court rejected the narrower 
construction. It opined that “a religion may not 
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only lay down а code of ethical rules for its 
followers to accept, it might prescribe rituals and 
observances, ceremonies and modes of worship 
which are regarded as integral parts of religion, 
and these forms and observances might extend 
even to matters of food and dress” The Court 
emphasised the use of the words “practice of 
religion” in the Constitution. It was urged before 
the Court that a line should be drawn between 
essentially religious practices and secular activities 
which may be associated with religion, but which 
did not really constitute an essential part of it. 
This view was also not accepted. “What consti- 
tutes the essential part of a religion is primarily 
to be ascertained with reference to the doctrines 
of that religion itself”. If the tenets of any religious 
sect of the Hindus prescribe that offerings of food 
shouid be given to the idol at particular hours of 
the day, that periodical ceremonies should be per- 
formed in a certain way at certain periods of the 
year or that there should be daily recital of sacred 
texts or oblations to the sacred fire, all these 
would be regarded as parts of religion and the 
mere fact that they involve expenditure of money 
or employment of priests and servants or the use of 
marketable commodities would not make them 
secular activities partaking of a commercial or 
economic character. “Religious practices or 


1 1954 S. С. В. 1005, 1024 


42 SECULARISM 


performances of acts in pursuance of religion are 
as much a part of religion as faith or belief in 
particular doctrines”. “No outside authority has 
any right to say that these are not essential parts 
of religion and it is not open to the secular authority 
of the State to restrict them or prohibit them in 
any manner they like under the guise of adminis- 
tering the trust estate”. 

What about practices which though religious 
may have sprung from superstituous beliefs and 
may in that sense be extraneous and unessential 
accretions to religion itself? Such practices, the 
Court said, had to be carefully scrutinised to as- 
certain whether they are essential and integral 
parts of religion. The scrutiny is not to be con- 
ducted in the light of the views of the Court, but 
those of the religious community. The finding of 
the Court as to its essentially religious character 
has to be based on evidence adduced before it as 
to the conscience of the community and the tenets 
of its religion. 

Thus, the Court interpreted the expression 
“matters of religion” in the Constitution to have 
a very wide import. 

Is ex-communication by the head of a 
community, which involved the loss of civil rights 
of the person ex-communicated, a matter of reli- 
gion with which the State cannot interfere by 
legislation? The Bombay Legislature had enacted 
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that if such an ex-communication resulted in the 
loss of civil rights to the person ex-communicated, 
notwithstanding the ex-communication, his rights 
to enjoy the property of the community as one of 
its members would remain unaffected. A majority 
of the Court declared the legislation to be un- 
constitutional on the ground that the protection 
afforded by the Constitution extended not only to 
religious doctrine or belief, but extended also to 
acts done in pursuance of religion.’ The view was 
expressed that a religious denomination and its 
members had the right to ensure its existence by 
maintaining discipline and securing adherence to 
its tenets and practices by such suitable action as 
ex-communication. 

On the other side, it was urged that the legis- 
lation taking away in effect the loss of civil rights 
in consequence of ex-communication was a Mea- 
sure of social reform and was, therefore, justified 
notwithstanding that it might interfere with action 
taken pursuant to religious beliefs. This view, 
however, appealed to only one member of the Court 
who expressed the opinion that the legislation had 
for its purpose the fulfilment of the individual's 
liberty of conscience. The majority disagreed 
with this view. deciding that it was of no conse- 
quence that the civil rights of a person are being 
affected by the denomination’s exercise of its 
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fundamental right to manage its own affairs in 
matters of religion. 

But in dealing with Madras legislation which 
had for its object the removal of the disability of 
Harijans from entering Hindu temples, the Court 
firmly gave effect to the provision in the Constitu- 
tion expressly enacted for this purpose and by 
way of an exception to the general freedom to 
practise religion.’ 

We had occasion earlier to notice that the 
Indian Constitution provides power to the State 
to legislate on the subject of religious endowments 
and religious institutions. It has been suggested 
that this power of legislation cannot be so used 
as to affect the right guaranteed to religious deno- 
minations to own and acquire property and to 
manage their own affairs in matters of religion. 
However, the Constitution provides that the 
administration of their property by these denomi- 
nations has to be in accordance with law and the 
view has been accepted that the State is competent 
to regulate by legislation the administration of 
their property so long as the denomination is not 
totally deprived of its right to administer it. In 
pursuance of this power, a considerable mass of 
legislation has been undertaken for regulating the 


administration of temples, particularly in the 
South. Indeed, the report of the Hindu Religious 
1 1958 S. С. R. 895 
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Endowments Commission, made some years ago, 
has recommended further legislative measures for 
regulating these endowments. It is true that in 
cases where the State intervenes by: legislation to 
regulate temple administration, there is substantial 
interference with matters which may strictly 
pertain to religion. But Hindu society has no 
organisation to look after its religious institutions 
and it would appear to be inevitable that, in the 
public interest, the State should legislate to regulate 
the administration of these Hindu religious insti- 
tutions. 

The Constitution has laid down that no reli- 
gious instructions shall be provided in any educa- 
tional institution wholly maintained out of State 
funds. It has further provided that no person 
attending an educational institution recognised or 
aided by the State shall be required to receive any 
religious instruction or to attend any religious 
worship in that institution without his consent.’ 
These provisions clearly imply that religious 
instruction would be permissible in educational 
institutions which may be either aided by the 
State or partly maintained out of State funds. 
Here again, we notice the difference between the 
State in India and the State in countries where 
there is a complete separation between the Church 
and the State. One may reiterate that the idea 
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underlying the Indian Constitution is not a separa- 
Поп between the State and religion, but equality 
of treatment of all religions combined with the 
State’s power to undertake legislation to regulate 
the secular activities of religious denominations 
and their institutions. 

Religious minorities, among other minorities, 
have been assured the right to establish and 
administer educational institutions of their choice.’ 
A religious minority can effectively preserve its 
culture and ensure the continuance of its religious 
beliefs by establishing educational institutions 
which would further the ideals cherished by that 
religious minority. This provision is therefore 
ancillary to the main provision which ensures to 
individuals or denominations the freedom of their 
religion. Similarly, the State is enjoined, in grant- 
ing aid to educational institutions, not to discrimi- 
nate against any educational institution on the 
ground that it is under the Management of a 
minority based on religion. In other words, it is 
open to the State in India to aid educational 
institutions under the management of religious 
groups, provided no discrimination is practised in 
rendering such aid. 

These provisions for the benefit of religious 
minorities evoked a controversy as to what can 
be regarded as a religious minority in reference to 

* Article 30(1) 
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legislation by a State in the Indian Union. The 
State concerned in the controversy was the State 
of Kerala and the legislation which referred to 
educational institutions had reference to schools 
under the management of the Christian commu- 
nity in that State. The State attempted to deny 
to the Christians the benefit of this provision 
enacted to protect the rights of religious minori- 
ties, contending that the minority referred to in 
the Constitutional provision should be a minority 
not in the State as a whole, as in fact the Christians 
were in the State of Kerala, but in the particular 
region in which the institution seeking the pro- 
tection of the Constitutional right was situated. 
This contention of the State was rejected. The 
Court laid it down that whether the legislation 
affected a minority or not had to be determined 
by reference to the population of the area to 
which the legislation applied’. The legislation 
before the Court extended to the whole State of 
Kerala. Consequently, the relevant question was 
whether the group complaining of the infringe- 
ment, the Christians, was or was not a minority 
in the State. Judged by that test, the Christians, 
who were a minority in the State, were entitled 
to the Constitutional protection. 

Nor could the right conferred on the reli- 
gious minorities to run their educational institu- 


1 1959 5. C. R. 995, 1047-1050 
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tions be defeated in an indirect manner Бу the 
State refusing to recognise the institutions estab- 
lished by them. The State undoubtedly had 
power to regulate the carrying on of these educa- 
tional institutions in order to maintain effective 
standards of education. But it could not, in the 
guise of such regulation, attempt to affect the 
right conferred on the religious minority to 
administer its educational institutions. It was 
observed that the right to establish institutions of 
their choice involved the right to establish real 
institutions which would effectively serve the needs 
of the community. Though there was no basic right 
to the recognition of an institution by the State, any 
provision of law which would deny recognition, 
except upon a substantial surrender by the religious 
minority of its constitutional right to administer the 
institution, would in truth and substance be a 
deprivation of the right conferred on it’. 

Similarly, regulation by the State by way of 
conditions for receiving grants can be directed 
only to making the institution effective educa- 
tionally, while retaining its character as a minority 
institution’. 

Thus, the courts have given these rights an 
interpretation of the widest amplitude. The State 
cannot impose on the institutions established and 


* 1959 S. С. К. 995,1065—1068 
2 А.І. К. 1963 5. С. 540 
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managed by religious minorities any conditions 
which may lead to the destruction of their essen- 
tial character as the institutions of a particular 
religious minority. How different in this respect 
we are from the purely secular state! The Indian 
State has an obligation not only to permit schools 
to be run by religious denominations but to grant 
aid to them in the same manner as to other 
educational institutions. 


SECULARISM AND THE LAW 


We shall deal briefly with laws as a whole in 
India from the point of view of the secular state. 

Before the advent of the British, India had 
a multitude of conflicting laws based partly on 
Hindu law and partly on Muslim law. The 
British rulers conceived the idea of replacing this 
medley of laws by uniform codes, both of civil 
and criminal law. Probably the earliest of these 
codes is the Indian Penal Code with which all of 
us are so familiar. It was promulgated in 1861 
and has served as the main code of the criminal 
law of the country for over a century but with a 
few amendments. Similarly, legislation during 
British rule covered various other fields like those 
of civil and criminal procedure and contract with 
uniform laws which applied to all sections of the 
community whatever their religion. Let us not 
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forget that the criminal and civil laws in operation 
before the advent of the British were in many 
Tespects unequal in their dealings with the citizen 
and discriminated in favour of those highly placed 
in the caste hierarchy. India thus owes a great 
debt to the British for the introduction of uniform 
and equal laws applicable to all citizens. 
Secularism and equality were writ large in the 
codified and other law administered by the 
British. 

However, the personal laws of each section 
of the citizens were by and large not touched by 
the British legislator. This was in pursuance of 
the policy of religious neutrality, which, as we 
have noticed, was pursued by the British. The 
legislature enacted, early in British times, a 
general law of succession but did not apply it to 
such sections of the community as wished to be 
governed by their personal law. That is how the 
independent Indian State which came into exist- 
ence in 1950 found itself faced with a variety of 
personal laws of succession, marriage, divorce 
and other matters governing different sections of 
its citizens. 

With a broad secular outlook, the builders 
of the Indian Constitution have aimed in Article 
44 of the Constitution to lay down, as already 
noticed, a directive of State policy for the estab- 
lishment of a uniform civil code for all citizens 
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throughout the territory of India. This directive 
has, in a limited measure, been also given effect 
to by the Indian Legislature in regard to Hindus. 

During the British times, and particularly in 
the later period of British rule when legislatures 
came to consist in a large measure of Indians, in 
spite of the neutrality of the British Government 
in social and religious matters, several Acts were 
passed modifying the Hindu personal law. The 
changes in Muslim law, however, were 
comparatively small. The newly-established Indian 
State has attempted to reform Hindu law and 
has passed legislation in the field of marriage and 
divorce, adoption and succession. This legisla- 
tion is on the whole liberal in its tendencies and 
seeks to remove many of the technical and out- 
dated provisions of law applicable to Hindus. 
The Hindu community itself was governed by 
different sets of rules of law in various matters, 
the differences having arisen partly from different 
texts applicable in different regions and 
partly from different customs prevailing in 
different regions and sections of the community. 
The Hindu law reformer has attempted to obli- 
terate in part these distinctions and make for 
uniformity. This move may be described as a 
mild and hesitant beginning towards the fulfil- 
ment of the ideal of a uniform civil code, at any 
rate in regard to the Hindu community. 
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In this connection, the Special Marriage Act 
of 1954 deserves special notice. Individuals seek- 
ing to take advantage of it are not required to 
deny their faith, so that any Indian of any com- 
munity or religious persuasion can marry under 
it if he so chooses. The Act provides liberty to 
those who have already contracted valid mar- 
riages according to their personal law to apply 
for registration of their marriages under the new 
law and make its provisions applicable to them. 
The Act provides for liberal grounds of divorce, 
a severance from his joint family of the Hindu 
marrying under it, and the application of the 
Indian Succession Act in relation to ‘succession to 
his property, to the exclusion of the Hindu Law 
of succession or any other personal law. 

The Act may perhaps be described as “а 
uniform civil code of marriage” and a step towards 
the uniform civil code for all citizens contemplat- 
ed by the Constitution. Those who take advantage 
of its provisions will be Indians governed by a 
uniform law of marriage though belonging to 
different religions. The Hindu ог the Muslim 
marrying under it, though he ceases to be govern- 
ed by his personal law in important matters, will 
not cease to be a Hindu or a Muslim. 
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This Act and other legislation dealing with 
the reform of Hindu law was not enacted without 
considerable opposition from various sections of 
the Hindu and other communities. It was 
contended that this was communal legislation by 
a secular state. Some Hindu intellectuals took 
the view that reform of Hindu society should come 
from within even at the cost of slower progress 
than at the sacrifice of what they contended was 
a surrender of religious freedom. If the State 
intended to move in the direction of a uniform 
civil code for all citizens, why were not steps 
taken by the State to reform Muslim law and 
undertake legislation for that purpose? These 
attitudes powerfully illustrate the difficulty of 
implementing the objective of a uniform civil code 
for all citizens. For the achievement of this 
objective, as of many others, the indispensable 
and efficacious instrument is, as stated earlier, the 
establishment of a system of education guided by 
the State in the right direction and as widely 
spread as our resources permit. 

The problems of secularism are manifold. 
The most pressing social aspect which militates 
against a secular attitude is that of communalism, 
using the term in the widest sense. The loyalty 
to caste and community ingrained for centuries 
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in the minds of the mass of the community and 
in some ways accentuated by Ше attainment of 
independence, continually hampers the efforts 
made by the State and its leading citizens to in- 
culcate a secular attitude in the minds of the 
population. We have already seen the effective 
and valuable role which education with a secular 
bias can play in reducing the impact of the forces 
of communalism and sectarianism. Only sustain- 
ed and effective co-operation between the State 
and the citizens in a system of education with a 
clear bias towards secularism can wear off these 
narrow and sectarian loyalties. The measures in 
the field of education have undoubtedly to be 
supplemented in numerous other ways so that 
the citizen may be imbued with a wider vision 
and induced to turn his eyes more and more to- 
wards the country and the nation as a whole. 
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The seventh lecture, on The 
Resurgence of India: Reformation 
or Revolution ?, was delivered by 
Shri K. P. S. Menon. These 
earlier lectures haye also been 
published in book form by the 
Publications Division. 


For 1963, All India Radio 
invited Shri Morarji R. Desai to 
deliver lectures on the theme of 
Indian Unity. These were 
published in book form in 1964. 
The Patel Memorial Lectures for 
1964 were delivered by Dr. V. 
Raghavan on the subject of The 
Saint Singers of India. These 
have also now been published 
in the form of a book. 


The latest in these series of 
lectures were delivered by Shri 
M. C. Setalvad, the eminent 
jurist. He spoke on Secularism 
in its Indian context and its 
problems vis-a-vis the Indian law 
and Constitution. 


Shri Setalvad is very well 
knownin India and abroad as 
a brilliant jurist. He was 
Advocate-General of Bombay 
(1937-42) andin 1947-48 went 
tothe United Nations Security 
Council as a Member of the 
Indian Delegation to present 
the country’s case on Kashmir. 
He was appointed Chairman of 
the Law Commission in 1955. He 
was Attorney-General of India 
from 1950 to 1962. 


Shri Setalvad's lectures, which 
form the subject-matter of this 
book, will be found interesting 
and enlightening by readers. 
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